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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

1 
IN RE WATER RIGHT PERMIT NO. 36-7505 ) PETITION TO REINSTATE 

) LAPSED WATER RIGHT 
1 PERMIT NO. 36-7505 

Long View Dairy ("Long View"), owned by Bob and Kathleen Krucker, hereby petitions 

the Director of the Idaho Department of Water Resources ("IDWR) to reinstate lapsed water 

right permit number 36-7505 with a priority date of October 25, 1974 pursuant to Idaho Code 

Section 42-21 8a. The Director should reinstate water right permit number 36-7505 with an 

October 25, 1974, priority date because (1) there is sufficient evidence of beneficial use made 

during the time authorized by the permit, (2) there is reasonable cause for filing a late proof of 

beneficial use, and (3) the lapse was due to an error or mistake of IDWR. 

I. BACKGROUND 

Loel and Mary Jones (the "Joneses") submitted an application for water right permit 

number 36-7505 on October 25, 1974 (the "Water Right"). The Director approved the Water 

Right pcrmit with an October 25, 1974 priority date, and set a dcadline of November 1, 1979, for 

the pcrmit holder to submit proof of beneficial use. The Joneses constructed a well in November 
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1974 and installed a pump in April 1975. IDWR received proof of the well construction in 1974, 

as is shown in the well driller's report included in Exhibit A. The Joneses did not, however, 

formally remit additional proof of beneficial use to IDWli by the November 1, 1979 deadline 

IDWIi attempted to notify thc Joneses that the permit lapsed for failure to submit proof of 

beneficial use, but IDWR's notice was returned by the postal servicc as "not deliverable as 

addressed." Scc copy of cnvclope included in Exhibit A. Other correspondence from IDWR to 

the Jonescs in 1979 appears to have been successfully delivered at the same address and there is 

no evidence in IDWR's records as to why the lapse notice was "not deliverable." In addition, 

there is no evidence that IDWK made any furthcr attempt to deliver the lapse notice to the 

Joneses or to contact them by other means. 

The Joneses later sold their farrn with appurtenances, including water rights and irrigation 

equipment. Long View owns the farrn and the well originally permitted under the Water Right. 

11. ARGUMENT 

A. There Is Evidence Of Beneficial Use Made During The Time Authorized By The 
l'ermit. 

Evidence shows that the Joneses drilled a well to divert groundwater under the Wale1 

Right and used water from that well for irrigation. A well driller's report shows that a new well 

was constructed for Loel Jones and work was completed in November 21, 1974-the same date 

as IDWR approved the Water Right permit.' In April of 1975, the Joneses had a 125 horsepower 

pump installed. Later, in 1980, the Joneses sold the property to which the Water Right was 

appurtenant, including all "appul.tenancesn as well as irrigation equipment such as "1 vertical 

electric motor," "7 Alumax wheel lines - 114 mile each," and "7 gasoline motors fbr wheel 
~~~ ~ ~~ 

I All evidence suggests that this well was constructed to divert water under the Water Right: it was constructed in 
the same quarter-quarter Section as the Water Right's permitted point of diversion; it was constructcd with a 16-inch 
diameter hole as stated in thc Water Right permit, and it had a well depth of 245 feet, which is nearly identical to the 
Water Right permit's 250 foot figure. 
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lines." A 'Trust Water Inforniation Qucstionnaire signed by the Joneses' successor in 1990 

declares that the "well was put in in [the] 1970's (mid) and used." This evidence shows that the 

Joneses applied thc Water Right to beneficial use. 

B. There Is Reasonable Cause For Filing A Late Proof O f  Beneficial Use. 

There is evidence that IDWR had notice that the Joneses applied the Water Right to 

beneficial use. The well driller's report for the Joneses well was stamped as received by IDWR 

on January 20, 1975. In 1979, IDWR requested formal proof of beneficial use, but the Joneses 

did not submit any. The 1975 well driller's report, howcver, provided IDWR with notice that the 

Joneses would apply the Water Right to beneficial use. This notice of beneficial use was 

arguably cnough for a leasonable person in the Joneses situation to conclude that they had 

already submitted proof of beneficial use. Accordingly, the Joneses had reasonable cause for not 

formally filing proof of beneficial use in 1979. 

C. The Lapse W a s  Due T o  An Error O r  Mistake O f  IDWR. 

lDWR decmcd the Water Right permit lapsed but, as evidenccd by the returned envelope 

marked "not deliverable," apparently did not successfully notify the Joneses of the lapse. There 

is no evidence that IDWR made any further attempts to notify the Joneses of the lapse, even 

though other letters sent to the Joneses from IDWR earlier in the year werc not returned. This 

lack of action by IDWR is particularly troubling in light of thc evidence of use already in 

IDWR's possession (is. ,  the well driller's report) and the dire consequences of not receiving 

notice of a permit lapse ( i t . ,  the water right is invalid and the rights of the permit holder under 

I.C. Q: 42-21 8a diminish as time passes). Indeed, IDWR arguably has a duty to make reasonable 

efforts to notify a permit holder when IDWR deems a permit lapsed. Moreover, where one letter 

is rcturned as "not deliverable" when other letters sent to the same address that same year were 
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apparently successfully delivered, reasonable efforts must include at least one additional effort to 

notify the permit holder. There is no evidence that IDWR made any such effort in this case. 

IDWR's error in failing to make reasonable efforts to notify the Joneses warrants reinstatement 

of the Water Right with the original priority date of October 25, 1974 

111. CONCLUSION 

Pursuant to LC. § 42-21 8a, the Director should reinstate water right permit number 36- 

7505 with the original priority date of October 25, 1974 because there is sufficient evidence of 

beneficial use made during the time authorized by the permit, there is reasonable cause for filing 

a late proof of beneficial use, and the lapse was due to an error or mistake of IDWR. 

DATED this 29th day of June 2007. 

Respectfully submitted, 

GIVENS PURSLEY LLP 

BY - 
Chrjstopher fl. Meyer 
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I IrEREBY CERTIFY that on this (2 qniof June 2007, the above and foregoing was 
scrved as follows: 

ORIGINAL FILED 
David R. Tuthill, Jr. -X- U. S. Mail 
Idaho Department of Water Resources Hand Delivered 
322 East Front Strcet Overnight Mail 
P.O. Box 83720 Facsimile 
Boise, ID 83720-0098 -X- E-mail 

SERVICE 
Randall C. Budge -X- U. S. Mail 
Candice M. McHugh Hand Delivered 
Racine, Olson, Nye, Budge & Bailey Overnight Mail 
201 East Center, Suite A2 Facsimile 
P.O. Box 1391 -X- E-mail 
Pocatello, ID 83204-1391 

John K. Simpson 
Barker, Kosholt & Simpson, LLP 
1010 W. Jefferson, Suite 102 
P.O. Box 2139 
Boise, ID 83701 -21 39 

Larry W. Cope 
Clear Springs Foods, Inc. 
General Office 
1500 East 4424 North 
P.O. Box 712 
Buhl, ID 83316 

- X L .  U. S. Mail 
I-land Delivered 

___ Overnight Mail 
Facsimile 

-X- E-mail 

-X- U. S. Mail 
I-Iand Delivered 
Overnight Mail 
Facsimile 

-X- E-mail 

North Snake Ground Water District - x - IJ. S. Mail 
152 E. Main Street I-Iand Delivered 
Jerome, ID 83338 Overnight Mail 

Facsimile 
-X- E-mail 

Magic Valley Ground Water District -X- U. S. Mail 
809 East 1000 North Hand Delivered 
Rupert, ID 83350 - Overnight Mail 

Facsimile 
-X- E-mail 
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Scott L. Campbell 
Moffatt Thomas Barrett Rock & Fields, Chtd. 
101 S. Capitol Blvd., 10th Floor 
P.O. Box 829 
Boise, ID 83701-0829 

Frank C. Erwin 
Watermaster 
Water District 36 
2628 S. 975 E. 
Hagerman, ID 83332 

Allen D. Merritt 
Cindy Yenter 
Southern Regional Office 
Idaho Department of Water Resources 
1341 Fillmore St., Ste. 200 
Twin Falls, ID 83301-3033 

PETITION TO REINSTATE A LAPSED PERMIT 
S-\CLIE~S\7129\1W(titiii lo Reinmte Lapsed PumitDM: 

-X- U. S. Mail 
- Hand Delivered 

Overnight Mail 
- Facsimile 
-X- E-mail 

-X- U. S. Mail 
- Hand Delivered 
- Overnight Mail 

Facsimile 
-X- E-mail 

-X- U. S. Mail 
Hand Delivered 

_Overnight Mail 
- ~acsimile 
-X- E-mail 

/z/@& 
Michael P. Lawrence 
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I USL IIPEWRITER OR 
BALL POINT PEN Department of Water Resources 

WELL DRILLER'S REPORT m E G E l V i i ~ j  - 

2, NATURE OF WORK L WELL TEST DATA 

p New well U Deepened U Replacement 

n Abandoned lder~ribe method of abandoning1 
' 

3. PROPOSE0 USE 

0 Dmaatic t$ I r W l m  Twt 0 omnbh tra) 

State law requires that this repon be filed withtheDirector. k r l m m t  of Won, R e . #  rithin JO,, 
days after thecompletion or abandonment of the well. d l . ) .  -0 137.j 

. . 
perforations __ feet ___ f e n  

i .... perforati~ns feet feet 
perf or st ion^ - feet feet 

i 
' Well rcreen installed? U Yer @ No 
! Manufact~rer's name 

Type- Model No. 
Diameter-Slot size- Set f r a m f e e t  t o f e e t  
Diameter- Slot size- Set f r o m f e e t  to-feet 

i Giavei packed? YBI f i  No Size o f  grmei 
Placed from feet to feet 

Puddling clay tj m l l  t u l l i l q ~  
S..WW**nwd OYm*1  O T - u t ~ c d , ,  I 1 I 1 I 

! La o**bwe 1 0 3  *.h 

6. LOCATION OF WELL 
- 

10. 
Work s t a n e d o ~ ~ .  30, /??Yfinished d 0 i 1 .  ,1! /97y 

Sketch map location must agree with written location. 

ii. DRILLERS CERTIFICATION 

s"b6'd.b" Ham 

W E 

.... Ca( NO.-Mk M.- / i 'I 1 .'. ' 

-- 

1 Owner's Permit No. 

7. WATER LEVEL 0c~ailci:i:i ;:! I:':<, k;roi,rc2s 
Soiliiisin 0ll:ri~l Oi l i (~ 

static water l e v e l i . f j i )  feef below land surface 
Flowing? U Yes $1 No G.P.M. flow- 
Temperature-' F. Quality 
Artesian ciared-in p r e r w r e p . r i .  
Controlled by Valve 0 Cao Plug i 



Jun 25 37 11'10a Stove Graves 208323-5137 p.1 

I 
Acrols Line 1 I 

1 
125 X? START" . ,%u~o i r l l  I-.-- C o ~ k  -AAake .w/ C W ~ ~ L > ? S  & Type 1 . .. 

Sericl - - P. 0,- \!Jirh L ~ P  - - i 1 ------AMP SAFETY SWITCH-Volt -Phnia-. 
i 
I P. 0.- .~ . ! 

SALES ORDER 
S I N G E R  

No.- 2 1 0 7  
cnd 

INVOICE 
PUMPS. lwc. 

P. 3. BOX 610 - T E L E P U O N e  7 3 5 . 3 2 ~ ~  

TWlM F A L L S ,  I D A H O  
Date .s.p?%l 2<, l r '  

ForL---ij- . . :., T n r  Dare Desired 
729 C n m r c i a l  ;;ye. A d d r e s s -  lnvoics L-25-P-7392 - 

Route - Twin Falls ,  Idaho f?3301 
L.. . . --. 

_I . . 

I 

GEAR DRIVE. Ratio - Cli:tch --Key M a k e  I---- 

- I.. - - i i 

- -. 
, .... - - jcnes -.Cuswmer order NO. 1 ~ i e  

N D .  -. C__--- 

------_SariaI 0 

Wt-SPICER SHAFT ' '  Long-.-~ 

-- 

,..-~ - 

--_ 
-_ _ 

- . --- - TZRNS NET 30 D A Y S  l N T E P L E i  WILL BE CHAVGED hl3NTilLY AT THE narE 3P , p   pi^ c r N T  prn 
X ~ ~ ~ V U M  0'1 n;L SUUS  NO^ PC c V l v i i l ~  DUE S I ~ O U L D  r rn .T f inTE EXCEED i,!b.x:irri~  PER^^^^,^^^ 
~ I I ~ C E R  APPLICADLC STATE L Z W .  I :~ - -X-ST ,IT IH~GHEST LEGAL EIIAL.L ai P A Y -  - -- - -  

-- 
UNlT P R l f r  A M a U N T  -- 
- 1- ! 

-- 
1 

I 

- .  

W ---DRIVE FLANGE ----Bore .Ksy 

-- 

1 I ___-ie*ai ~ ~ ! u k h  er. I 
i 

I -----------Key P. 0. - .- 
I 

- ! 

D E S C R I F I T I O H  

125 

--- 

- 

- 

- 
-L 

HP MOTOR 2-Phase -!&O-volr il. S. Make R ? M  
With 

W FLANGE ---Bore . - K e y  -. ~. 

~::%LHEAD-~ Ou?let S?uifing Box - 8 d l  Circle 

Coupling Bushing .---..Monel Siceve ReIa:ner Riqg 
'CS. - x - . ~ ' ~ x  . aoi. COI./ -- 

Coupling 8ush;ng .... Monel Sleeve Retciner Ring 
1 Open Brarva 

L '~~OWLS .. jL1L--rypc -israg+[ ci,,, I porn{ c,,, jvvcor Rings 

, ----6are Piote 
-----head Eihoit ~ V T  - -K~Y 

I---- 
-.-------.----Eo!ts a . k ~ e r i o l  ' 

I -- 

I 
I 
! 

--L 

-L- 

-.L 

. . .. 

Si-oft Col!pling P. 0 ..---____ --.. .- 

zal OILER -------.49k4e*uid i G~~~~~ G",, W. L,, 
I TOE 

J2 "X 1 '' DISCHARGE NIPPLE I ,BE 1 Actual Length Shipped ,--.- 
-.IZL SETTING O F A X  1 1/? 7 1 / 7  i r i  , length ' 

i ----Pcs. --.'L' Tcp colvmn with -.... Flange 8 Packing Ring , 
Pcs. c f  - Top Speciu! Tubing 

--Pcs. -- cf -. -Top Special Shoft 
. Pcs. ..-"L " L . - - " X _ - - '  Sld. Cn!./ 

- 
R.onra 1 ) 3vr rx i ra  j , , i IQ Stock J 1 coil i:r.o !impellers I stendard 5iia11j ~ ~ r l ~  up -?---Serial 

Fttted X __.-. ~..._X x 
I TOE I I -~.--"xL' SUCTION( isr I----_iicfuul Length --.-Covplinys - 

~ - 

_s_ 

I : j j Smcwrd 1 j aorbt  I 
_a_.' sTRA!NER ( Gotvonled 1 welded I ( c,,, 

-- .h,rnn and in&- 

-. f i m -  ---Go 



Department of Water ABSOUras 
Application No 

STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

TRUST WATER INFORMATION QUESTIONNAJ 

INSTRUCTIONS: IF YOU ARE NOT INTgRBSTgD IN IIAVIlOG THE APPLICATION 
PROCESSED, PLEASE MIIPLETE AND lWl!UlW TIlE KNCLOSED WITEDRAWAL PORK. 

IF YOU WISH TO BAVE TEE APPLICATION PROCESSED, PLEASE ANBWEB THE 
FOLLOWING QUESTIONS AS TBOR0M;HLY AS POSSIBLE. FAILURE TO RETURN 
EITHER THE WITHDRAWAL POW OR QnXsTIOHNUCRg IS CAUSE FOR THE 
DEPARTMENT TO VOID TXE APPLICATION. 

la. Are you the current owner of the land or place of use 
described under this application? 
b. If you are not the propoerty owner, yes%- p ease d- the 
arrangement enabling you to develop the proposed project. 

2a. Has the source of water listed on this application been 
used to irrigate any of the land described un er this same 
application prior to October 1, 19847 Yes 
b. If yes, please describe the extent of e e o p m e n t r  
number of acres irrigated.(Note: Uses developed after October, 
1984 are considered trust water diversions and may be subject 
to certain restrictions and/or conditions. You may be asked to 

Akd3b% 
/@ r 9 C W S  

3. Please state the number of acres you have irrigated under this 
application since October 1, 1984. J& 
4. If you have not irrigated lands under this applic ion, please 
state the number of acres you plan to complete. U 

5. If the permit is a supplemental filing please identify other 
water rights which are used on the same land. 

tJ 1.4 

Use the reverse side of this form if you wish to add an umments. 
You may mark changes on the enclosed application to des 1 gnate any 
proposed amendments. (Note: Proposed changes which result in an 
expansion of use will not be considered by the department.) 

I hereby assert that the responses provided above are true to the 
best of my knowledqe. I understand that any willful misrepresentations 
may result in voiding of t2e application. 

Applicant 3 Date 9-22! - 90 
A'- 

- 

JUL 2 1 Ill90 i 






